When is privacy invaded? What are the responsibilities of ethicists when questioned by the press? These questions came together with the case of the Ayala family.
Abe and Mary Ayala's 17-year-old daughter, Anissa, needed a marrow transplant to survive her leukaemia. The Ayalas had not been able to find a suitable donor. Mrs Ayala became pregnant in the hope that the baby would have the appropriate marrow type (the chances were about one in four). Getting pregnant required that her husband undergo surgery to reverse a vasectomy.
Response was negative. Their doctor said: 'It made me uncomfortable ... It didn't sit well if that was the only reason, to have a child to help another child.' Alex Capron said that having a child for this reason violated a Kantian principle that no one should ever be treated as a means to an end -that each one of us ought to be treated as an end-in-itself (1).
I do not propose that what the Ayalas did was clearly right. I do want to make three suggestions: 1) What the Ayalas did was not clearly wrong; 2) If it was wrong, Kantian grounds will not show it, and 3) The privacy of the Ayalas was invaded by ethicists when they took the There is a temptation to say that the difference is in the treatment the infant will get, none of it to its benefit. But, in the cases of transplants, where one family gets a liver as a result of a television appearance, another family does not get that liver. That is, there is harm to others in both sorts of cases. However, it would appear that the harm to others, given the relative safety of marrow aspiration, is worse in the transplant cases.
Ethicists should have treated the Ayalas in the same manner as the parents of children needing livers and hearts. The discussion should not have focussed on the morality of the Ayalas' actions.
How might the Ayala case have been discussed? One could have emphasised the question: 'What are legitimate reasons for having a baby?' a question which has no simple answer; thereby leaving it an open question whether the Ayalas should be considered blameworthy. Shifting to questions such as,'Why was it so difficult to find a donor?' or 'Does impending death justify actions which might seem otherwise morally questionable?' would also have avoided putting the blame squarely on the Ayalas.
Three final notes: law, the press and doctors
The law, at least in the United States, has no real say in the Baby Marrow case. Women are allowed to choose to abort fetuses. Prospective parents, who are not adopting, are not required to show that they will be good parents. Nor are prospective parents required to show they are conceiving future children only out of love. While some people feel pregnant women ought to be incarcerated rather than allowed to risk the health of their fetuses with drugs, courts have yet to make this a clear standard. (A court in the state of Michigan recently ruled that 'a woman [who took cocaine while pregnant] should not stand trial for delivering cocaine to her newborn son through the umbilical cord... ' (3) .) The courts do have an interest in protecting the welfare of children. This is done in a variety of ways; from child abuse laws to child labour laws. Yet no one has claimed that the Ayalas have done anything as heinous as violate child abuse laws.
Regarding the press, suppose we agreed the Ayalas' case was so newsworthy that they should lose their right to privacy. It still would not follow that professional ethicists would then gain the right to make public moral judgements on the Ayalas. Notice also that the argument against ethicists making public moral judgements on the Ayalas may not apply to those who report them; or to those who solicit them. That is, none of the arguments here undercut freedom of the press. Whether doctors should make public their moral judgements of their patients' medically related decisions is a question different from whether ethicists may do so. One of the obvious differences is that often doctors are not strangers to their patients, whereas, usually, the ethicist is. The council also accepted a report from the Standards Committee concerning guidance to doctors on professional issues relating to access to health care and other related matters. This will be published shortly.
